I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: I n Proceedi ngs

Under Chapter 11
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I NC. ,
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KI NGSLEY & FI SHER PRODUCTS,
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ADVERSARY NO. 90-0065
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BERTI S N. Kl NGSLEY,
Def endant .
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VEMORANDUM & ORDER

Ronal d D. Fi sher and Bertis Ki ngsl ey were t he sol e share- hol ders
of Ki ngsl ey and Fi sher Products, Inc., anlllinois corporation forned
i n February 1983. On or about June 8, 1984, the parties enteredinto
a St ock Purchase Agreenent, which provi ded t hat shoul d Ki ngsl ey deci de
to no | onger work for the conpany, he woul d transfer his fifty shares
of common stock to Kingsley & Fi sher Products, Inc., thus | eaving
Fi sher as the sol e owner of issued and outstanding stock in the
conpany. The agreenent further provided that as consideration for the
transfer of his stock, Kingsley would receive one percent of the
adj usted gross retail sal es of t he conpany and woul d be mai nt ai ned on
t he conpany' s group health and i fe i nsurance pl ans. The agreenent
additionally provided that Fisher woul d personally guarantee the
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owed by the conpany to Kingsley. I n Septenmber 1985, Kingsley
transferred his shares of common stock to t he conpany pursuant to the
terms of the Stock Purchase Agreenent.

On Oct ober 24, 1985, Kingsley & Fisher Products, Inc. fileda
Chapter 11 bankruptcy petition. Ronald Fisher filed a separate,
i ndi vi dual Chapter 11 bankruptcy petition onthe same date. Kingsley
was | isted as a creditor in the schedul es and on the matrix in the
cor porat e bankruptcy file, but was not listed as acreditor inthe
schedul es or onthe matrix in Fisher's individual file.! Although
schedul ed as a creditor inthe corporate case, Kingsley didnot file a
proof of claimor otherwi se participate in that case. An order
confirm ng the pl an of reorgani zati on was entered i n bot h cases on July
25, 1986, and the cases were subsequently closed in 1988.

On or about August 8, 1989, Kingsley filed atwo-count petitionin
st at e court against Kingsley &Fi sher Products, Inc. and Ronal d Fi sher,
al l egi ng that the conpany had fail ed t o pay hi m noni es owed under t he
terns of the St ock Purchase Agreenent, and further all egi ng, i n Count
1, that Fisher was Iiabl e for the debts of the conpany on t he basi s of
hi s personal guarantee. After obtaining an order reopening the
bankrupt cy cases, Kingsley & Fi sher Products, Inc. and Ronal d Fi sher

each filed a Petition for Injunctive Relief, requesting that the

The parties contend that Kingsley's name was initially listed
on the matrix in Fisher's bankruptcy file and then crossed off. A
review of the Court file, however, indicates that Kingsley was not
listed, at any tine, on the matrix filed in Fisher's individual case.

Whi l e no expl anation has been provided for omtting Kingsley's
name fromthe list of creditors in Fisher's file, there also has not
been any evidence of fraud or intent to deceive.
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Bankruptcy Court enjointhe continuation of the state court action
commenced by Ki ngsl ey. At the hearing onthe petitions, counsel for
Ki ngsl ey conceded t hat t he cl ai magai nst Ki ngsl ey & Fi sher Products,
Inc. is barred by the confirmed plan of reorgani zati on. Kingsl ey
cont ends, however, that his cl ai magai nst Fi sher individuallyis not
barred by the confirnmed pl an and Fi sher' s subsequent di scharge si nce he
did not receive official notice of Fisher's bankruptcy.?
Section 1141(d) of the Bankruptcy Code provides as follows:

(d) (1) Except as otherwi se provided in this
subsection, in the plan, or in the order
confirmng the plan, the confirmation of a pl an--

(A di scharges t he debtor fromany
debt that arose before the date of
such confirmation.. ..

(2) The confirmation of a plan does not
di scharge an i ndividual debtor fromany debt
except ed fromdi schar ge under section 523 of this
title.

11 U.S.C. 81141(d)(1)(A) & (2). Section 523(a)(3) provides:

(a) A discharge under section 727, 1141,
1228(a), 1228(b), or 1328(b) of thistitle does
not di scharge an i ndi vi dual debtor fromany debt -

(3) neither |isted nor schedul ed under section
521(1) of thistitle, withthe nane, if knownto
t he debtor, of the creditor to whomsuch debt is
owed, intime to permt--

(A) if such debt is not of a kind
specified in paragraph (2), (4), or
(6) of this subsection, tinely filing

2Fi sher's plan of reorganization provides, in relevant part,
"Class Si xteen creditors, holders of contingent clains on guarantees
of debts of Kingsley & Fisher Products, Inc., shall be
pai d not hing under this Plan, no anmounts being due thereon. (Second
Amended Pl an of Reorgani zation, 14.15).
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of a proof of claim unless such
creditor had notice or actual
knowl edge of the caseintinefor such
tinely filing....

11 U.S.C. 8523(a)(3)(A) (enphasis added).® Thus, under section
523(a)(3), "debts not listed or scheduled will be excepted from
di scharge unl ess the creditor had noti ce or actual know edge of t he
bankruptcy caseintinmnetoallowfor thetimely filingof aclaimor

di schargeability conplaint.” Inre Van Cl oostere, 94 B.R 131, 133

(Bankr. S.D. Ill. 1988). Inorder to satisfy due process requirenents,
the notice that i s gi ven nust be "reasonably cal cul ated, under all the
circunstances, to appriseinterested parties of the pendency of the
action and afford theman opportunity to present their objections.”

Mul | ane v. Central Hanover Trust Co., 339 U. S. 306, 314, 70 S.Ct. 652,

657, 94 L.Ed. 865 (1950).

Ther e are nuner ous deci si ons hol di ng that creditors who are not
| i sted or schedul ed, but who have notice or actual know edge of a
bankruptcy proceedingintinme toprotect their rights, are barred from
| ater asserting an untinely cl ai magai nst the debtor, or fromfiling an
untimely conpl aint to determ ne di schargeability. For exanple, inln

re Alton, 837 F. 2d 457 (11th Gr. 1988), acreditor who was not |listed

i n debtor's Chapter 11 schedul es and who di d not recei ve noti ce of the

At | east one court has held that section 523(a)(3) applies
only where the debtor is an individual debtor. See In re Spring
Valley Farnms, Inc., 863 F.2d 832, 834 (11th Cir. 1989). Kingsley
has conceded that his claimagainst Kingsley & Fisher Products, Inc.
is barred by the confirmed plan of reorganization. Thus, because
the case at hand involves the application of section 523(a)(3) to an
i ndi vi dual debtor only, the Court need not address the effect of this
section on a corporate debtor.




bar date for filing conplaints to determ ne di schargeability, but who
di d have noti ce of the bankruptcy case, filed an untinmely request for
extensionof tinmetofile an objectiontodischargeability. The Court,
recogni zing the "harsh facts" of the case, nonet hel ess held that the
credi tor was barred fromasserting any cl ai mof nondi schargeability
agai nst the debtor. As explained by the Eleventh Circuit:

The statut ory | anguage cl early cont enpl at es t hat
nmer e knowl edge of a pendi ng bankr upt cy proceedi ng
issufficient tobar the clai mof acreditor who
t ook no action, whether or not that creditor
received official notice from the court of
various pertinent dates. This furthers the
bankruptcy policy of affordinga"freshstart” to
t he debt or by preventing a creditor, who knew of
a proceedi ng but who did not receive formal
notification, fromstandi ng back, all ow ngthe
bankrupt cy action to proceed w t hout adj udi cati on
of his claim and then assertingthat the debt
owed himis undi schargeabl e.

ld. at 460. See also Matter of Sam 894 F.2d 778 (5th Cir. 1990);

Mat t er of Conpton, 891 F. 2d 1180 (5th Cir. 1990); Inre Silver, 107

B.R 328 (Bankr. D.N.M 1989); Inre Rider, 89 B.R 137 (Bankr. D. Col o.
1988). Following the decisioninlnre Alton, this Court has |i kew se
hel d t hat "whi |l e due process requires that creditors be gi ven notice so
t hat t hey may protect their rights, creditors with actual notice of a
bankrupt cy proceedi ng nust act to ascertai n and neet the bar dates."

In re Van Cloostere, 94 B.R at 135.

Ki ngsl ey contends that the United States Suprenme Court's deci sion

in Tul sa Prof essional Coll ection Services, Inc. v. Pope, 485 U. S. 478,

108 S. Ct. 1340, 99 L. Ed. 565 (1988) controls the questi on of what
constitutes adequate noticeinthis case, and further asserts that

based on the decisioninTulsa, hewas entitledto "official notice" of



Fi sher's bankruptcy proceeding. The Court disagrees.

Tul sa i nvol ved an Okl ahoma probate awthat required creditorsto
present their clains tothe executor or executrix of an estate within
t wo nont hs of the publication of anotice advising creditors of the
comrencenent of probate proceedi ngs. The i ssue before the Court was
whet her notice by publication satisfies the Due Process Cl ause. The
Court held that such notice was i nsufficient and that "a requirenent of
actual notice to known or reasonably ascertai nable creditors is not so
cunbersone as to unduly hinder the dispatch with which probate
pr oceedi ngs are conducted.” 1d. at 490, 108 S. Ct. at 1347. The Court
does not believe that the holdingin Tul sa can be construed to nmean
that Kingsley was entitledto "official notice" of Fisher's bankruptcy
proceedi ng. To construe the Tul sa decisioninthat manner woul d r ender
nmeani ngl ess t he provi si ons of section 523(a)(3) of the Bankruptcy Code.

I n det er mi ni ng whet her Ki ngsley is barred, under sections 1141(d)
and 523(a)(3)(A) of the Bankruptcy Code, frompursuing his claim
agai nst Fisher, it is clear that Fisher has the burden of proving

"notice or actual know edge.” Hill V. Smith, 260 U S. 592, 594-95, 43

S.Ct. 219, 219-20, 67 L.Ed. 419 (1923) ; U.S. Snall Busi ness Adm n. V.

Bridges, 894 F.2d 108, 111 (5th Cir. 1990). Based on the evi dence
present ed, as di scussed bel ow, the Court finds that Fi sher has net his
burden of proof.

Fi sher testified that he spoke with Kingsl ey the day bef ore he
filed his bankruptcy petition, and i nfornmed Ki ngsl ey t hat he woul d be
filing a bankruptcy proceedi ng and t hat he needed noney for both the

corporate filing and the individual filing. Fisher further testified
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that Kingsley had two sons working for Fisher at the tinme the
bankruptcy petitions were filed, and that on Cct ober 24, 1985, Fi sher
had a neetingwith his enpl oyees to i nformthemthat both he and the
Conpany had fil ed bankruptcy proceedi ngs. Although Fisher admtted
that he could not be certain that this information was rel ayed to
Ki ngsl ey, he al sotestifiedthat he "had no doubt" that Ki ngsl ey knew
of his personal bankruptcy.

Addi tional |y, a Consent order between Ki ngsl ey & Fi sher Products,
I nc., Ronal d Fi sher and ol d Nati onal Bank of Centralia was executed and
filedw ththe Bankruptcy Court on Decenber 6, 1985. The caption on
t he Consent Order identified both Kingsley &Fi sher Products, Inc. and
Ronal d Fisher as debtors and |isted
t he correspondi ng bankruptcy case nunbers. A copy of the Order was
sent toall creditorsinboth cases. Since Kingsleywas clearlylisted
as acreditor inthe corporate bankruptcy, the Court can only concl ude
t hat he recei ved a copy of this Consent Order, and t hat he was, at that
time, notified of Fisher's personal bankruptcy.*

Wi | e any of these facts m ght not suffice, standi ng al one, to
establish that Kingsley had notice or know edge, the Court is
convi nced, based on t he evi dence as a whol e, that Ki ngsl ey di d have

bot h noti ce and actual know edge of Fi sher's bankruptcy proceedi ng.

“An Order Approving Anmended Di scl osure Statenment was entered in
Fi sher's individual bankruptcy case on June 24, 1986. That order
provi ded that proofs of claimwere to be filed on or before three
days prior to the date of the hearing on confirmtion of the Second
Amended Pl an. Kingsley, who | earned of Fisher's bankruptcy in the
latter nonths of 1985, clearly had sufficient time to file a proof of
claimin a tinmely manner.



| ndeed, Kingsl ey has never deni ed t hat he had noti ce or know edge of
Fi sher' s bankruptcy case, but has i nstead cl ai ned only t hat he was not
placed onthe matri x of creditors and that he di d not receive "offici al
notice." Moreover, Kingsley did not appear at the hearing on the
Petitions for Injunctive Relief totestify and has of fered no evi dence
to dispute the testinony of Fisher.>

Accordingly, ITIS ORDERED t hat the Petitions for Injunctive
Rel i ef are GRANTED. | T IS FURTHER ORDERED t hat Bertis Kingsleyis
enj oi ned fromproceeding with the state court acti on agai nst Ki ngsl ey
& Fi sher Products, Inc. and Ronal d Dean Fi sher, conmenced on August 8,
1989, Case Nunber 89-L-75, inthe Grcuit Court for the Fourth Judici al

Circuit, Marion County, Illinois.

/sl Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: October 25, 1990

The Court again notes, with interest, that Kingsley did not
file a proof of claimor otherw se participate in the corporate
bankruptcy proceeding. Additionally, Kingsley waited three years
fromthe date of confirmation to file the state court action agai nst
Ki ngsl ey & Fisher Products, Inc. and Ronal d Fisher.
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